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Flonorablc Arthur C. (Cappy) Eads Open Records Decision No.433 
District Attorney 
P. 0. Box 540 Re: Whether an indigent is entitled 
Belton, Texas 76513 to an exemption from the cost pro- 

vlsims of the Open Records Act. 
article 6252-17a. V.T.C.S., whether 
the -(I of grand jurors are sub- 
ject to required disclosure under 
the act, end related quastions 

Dear Mr. Rads: 

You have informed us that your office 

hoe received a request for copies of documents 
contained in a criminal case file. . . . The 
person requesting the lnformatioo is apparently 
the person convicted in the criminal cause. The 
critiual cause itself involved au aggravated rape 
vlth the use of s deadly weapon which was affirmed 
on appeal. 

You responded to this request. which was submitted under the Opan 
Records Act, article 6252-lla, V.T.C.S.. by advising the requestor 
that you would release 60~6 information and by asking us whether you 
may withhold the remainder. You have also asked whether the 
requestor's claim that he is impoverished entitle6 him to a waiver of 
the cost provisions of the act. V.T.C.S. art. 6252-17a, 09. 

Your letter to the requestor stated that you would withhold 

(1) ‘The Police Report Copy’ (your request uo. 
2) ; (2) ‘The Investigator Report Copy' (your 
request no. 4); (3) 'The information filed by the 
prosecutor copy' (your request no. 8); (4) The 
aames of the persons serving on the Grand Jury 
(your request no. 7). 

You argue that sections 3(a)(l), 3(a)(8). and 3(a)(U) of the act 
embrace parts of the first three items. We have examined these items, 
and we agree. You also assert that section 3(a)(3) of the act applies 
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to these three items in their entiraty. a%3616, we agree. Stcticr. 
3(e) of the act states: 

For purposes of Subsectim (a)(3) of [section 31, 
the state or a political subdivlsiou is cousldered 
to be 6 party to litigation of a criminal nature 
until the applicable statute of llmltarions h66 
expired or until the defendant ha6 exhausted all 
appellate and postconviction remedies In state aed 
federal court. 

All such remedies have not been exhausted In this instance. 

Ttem four involves the o6mes of grand jurors. In G-pen Records 
Decision lo. 411 (1984). we held that a list of thr names of vitncsses 
subpoenaed to appear before a grand jury was not subject to required 
disclosure under the Open Record6 Act, even though it was j,n the 
custody of a district rrttorney , who is subject to the ect. Attorney 
General Opinion JM-266 (1984). We reasoned that, given the provision6 
of article6 20.10 and 20.13 of the Code of Criminal Procedure, the 
district l tto r ney must be deemed to have acted 86 an agent of the 
grand jury when he prepared the list. Eecauac the list was held to 
have been in the constructive possession of the grand jury while in 
the physical custody of the district attorney, snd because the gr6nd 
jury is part of the judiciary for purposes of the set and 16 therefore 
not mnable to the act, V.T.C.S. art. 6252-17a. 12(1)(C), the list 
was held to be Outside the scope of the set. 

Prospective grnnd jurors sre selected either by grand jury 
cos&ssionere appointed by the district judges or, at the direction of 
the judges, in the same -er thet jurors are selected for the tr’ihl 
of civil ~6666 in the district courts. code Crlm. Proc. 6rt6. 19&l, 
19.06. When jury commissioners select prospective grand jurors, they 
compile a list of the jurors' names end submit It to the district 
judge, who dallvern it to the court clerk , who hold6 it until the 
statutorily prtacribed time. Code trim. PrOC. 6rt6. 19.09-19.13. 
I?%en that time arrives, the clerk sends a copy of the list to the 
sheriff. who, after using it to summon the juror6 for service. returr#s 
it to the Clark. Code Grim. Proc. arts. 19.13-19.15. The 66m6 
procedure is followed when the prospective jurors sre selected In the 
alternative nsnner provided by article 19.01(b). Aftrr the court 
interrogates the prospective jurors to determine that they 6re 
quelified, the judge impanele the grand jury. Code Grim. Proc. arts. 
19.21-19.26. 

The list of prospcctiVc grand jUror6’ -s is not subject to 
required diSClOSUr6. This list is compiled. end at virtually all 
tfmec is maintained, by the jury co66aissioners. the district judges, 
or the court clerk, all of whom are part of the judiciary or agents 
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thereof. The only time the list leaves their possession is when the 
sheriff uses it to sumn the juror6 for service. In this in6t6me. 
however , the list does not become a "public record" within section 
2(2) of the act. Just a6 a district attorney is an agent of the grand 
jury when he possesses a list Of subpoenaed WitneSSeS t0 use in 
Issuing the subpoenas, Open Records Decision Ro. 411 (1984). a Sheriff 
must be regarded as an agent of the judiciary when he uses a list of 
prospective grand jurors' names to summon the jurors for service. And 
just a6 the list of witnenses is constructively pOSSeSSed by the grand 
jury even when it is physically possessed by the district attorney, 
the list of prospective grand jurors' name6 must be deemed to be 
constructively possessed by the judiciary even when it Is physically 
held by the sheriff. BeCaUse this list is, therefore, at all times 
either actually or constructively in the possession of the judiciary, 
it 16 not subject to required di6ClOSUre under the act. 

A list of the names of grand jurors who are actually impaneled - 
during a particular term of court, however, is mother 6mtter. If the 
district attorney has such a list, we do nOt believe the Open Record6 
Act allows him to vithhold it. Unlike a sheriff who temporarily 
possesses a list of prospective grand jurors, a district attorney 
poSSeSSing a list of impaneled jurors 16 not acting a6 an agent of the 
judiciary or the grand jury, since he ha6 110 task to perform with that 
list. Thus, this situation is different from the one6 involving the 
lists of subpoenaed witnesses and of prospective grand jurors. As a 
practical matter. moreover, the n6me6 of the lmpaneled grand jurors 
will already have been publicly divulged. rlnce the impaneling will 
have taken place in open court. Because the names vi11 elready be 6 
matter of public record, we can perceive no reason why the district 
attorney should be permitted to withhold a list of those names. 

you may. therefore, withhold the first three items of informa- 
tion. Because it ha6 not been 6uggested that any of this Information 
ha6 already been publicly disclosed, m, in Open court during the 
trial of this case, we need not address the question of whether the 
Open Record6 Act allo a governmental body to withhold information 
relating to litigation once it ha6 been released. You may not 
withhold a list of 'the names of grand jurors impaneled during a 
particular term of c0urt. 

AS for the i6SUC Of COStS, SeCtiOn 9 Of the act disCUsSe6 "Cost6 
of copies of public records." See Attorney General Opinions JR-292 
(1984); m-114 (1983). It exemlZF0nly legislator6 from it6 terms. 
In some circumstances, indigent defenduts are constitutlonally 
entitled to certain document6 at state erpense. See, e.g., Griffin vi 
IlliIIOiS, 351 U.S. 12 (1956) (transcripts); Long v. District Court, 
385 U.S. 192 (1966) (transcript of habeas proceeding to be used On 
appeal from denial of habeas relief); United States v. k!acCollom. 426 
U.S. 317 (1976) (trial transcript to be used in collateral attack upon 
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conviction). Whether an indigeut defendant is generally entitled to a 
free copy of a document, however, is a different question from whether 
requests for docmnt6 filed under the Gpen Records Act must in some 
instances be granted without charge. The request in this instance 
StipUbtc6 that it was filed under the Open Records Act, and the 
legislature has not provided for a waiver of costs to any member of 
the public. We do not reach the question whether the defendant in 
this case is othervise entitled to receive documents free of charge, 
es this question i6 not before us. 
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